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History 
• History and Process  

– ACC announces no more NCTs (moratorium), 2010 

• ACC tables position, 2010 

• ACC officially withdraws position, 2010 

– FAA continues study and debate regarding use of NCTs 

• Public Hearing, June, 2011 

• Proposed Policy Clarification, February 2012 

• Public Hearing, June 2012 

• Final Policy Clarification, June 2013  

– NCT Policy Implemented, September 16, 2013 
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History 
• FAA’s justification – Treaty Compliance, Safety, Enforcement, 

Control 
– Treaty compliance; “Such information is an essential element in the FAA’s 

ability to carry out its oversight obligations under U.S. and international 
law.” 

• US owes duty to other ICAO members re “N” registered aircraft 

– FAA Regulations, “by law impose important safety obligations on all 
owners of aircraft” 

– FAA Enforcement: owner must provide operator with “safety critical 
information in a timely manner”, and “obtain information responsive to 
FAA inquiries, including investigations” 

– FAA also concerned about non-citizen Trustor's control over aircraft, trust 
and/or trustee. 
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History 
• Industry Involvement 

– Active and engaged from the beginning 

• Industry Consultative Group, under auspices of AWG 

– Industry Participants (trustees, manufacturers, lenders, 
lessors, associations, service providers, commercial law 
firms, OK City Bar and Title Companies 

• Other advocacy efforts by certain industry members 

– Public hearings, written submissions, comment, etc., other 
formal and informal advocacy 
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History – OIG Report 2013 
• US Department of Transportation Office of Inspector General 

(OIG) Audit Report issued June 27, 2013 

• OIG initiated audit because of congressional concerns over 
aviation safety and the security of the information that FAA 
maintains at the FAA Aircraft Registry 

• OIG objective to determine whether 
– aircraft registrations and pilot certifications include the information 

needed for FAA to ensure aviation safety; 

– security controls keep the Registry secure from unauthorized access; 
and 

– contingency plans are sufficient to recover the Registry system in the 
event of an emergency. 
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History – OIG Report 2013 
• Indicated approximately 5,600 aircraft owned by NCTs lacked 

key information such as identity of trustors. 

• 43,000 airmen have received certifications even though they 
have not provided FAA with accurate permanent personal 
addresses 

• Also addressed data security and other issues 

• OIG recommended (in part) the FAA 
– Develop procedures for periodic reassessments of aircraft and airman 

data 

– Issue policy or regulations for registration of aircraft owned by NCTs. 

– Develop procedures to ensure airman addresses are kept current. 
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History – OIG Memo 2014 
 

• OIG Issued a Memo to FAA of January 31, 2014 

• OIG Memo indicated 

– FAA does not have sufficient information on NCTs or 
information is not available. 

– FAA does not always comply with its requirements for NCTs 

– Some trustees contacted could not or would not provide 
information on aircraft they own 

– FAA increases risk of not meeting its aviation safety mission.  

• FAA has experienced problems in providing information 
to foreign authorities as required by the Convention on 
International Aviation. 

•   
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History – OIG Memo 2014 
• OIG questioned Statutory Trust treatment as “association” 

• Enforcement actions noted in memo primarily involved pre FPC 
trusts 

– One example actually involved Trustee properly terminating 
NCT  

• OIG questioned identity of trustor/beneficiary – but NCT is in 
the record 

• Focused on removal clauses and foreign law designation in pre 
FPC trusts 

• Questioned treatment of Statutory Trust as an “association” 
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Final Policy Clarification (FPC) 
• Six Primary Components 

– Section A. Policy Concerning Trustees as Aircraft Owners 

– Section B. Information about the Aircraft and its 
Operations 

– Section C. Submission of Operating Agreement with a 
Registration Application 

– Section D. Trustee Removal 

– Section E. Termination of the Trust and Trustee Resignation 

– Form of Trust Agreement 

 



Summary of FPC 
• Per FAA, FPC -  

– will “ensure that the use of non-citizen trusts to register aircraft is fully 
consistent with the applicable regulations and supports the FAA’s 
safety oversight interests with regard to aircraft on the U.S. registry.” 

– Will “facilitate the FAA’s ability to determine eligibility for registering 
aircraft to non-U.S. citizen trusts.”  

– Is not expected to “discourage the use of non-citizen trusts to register 
aircraft in the appropriate circumstances.”  

• Unless discussed in the FPC, underlying legal reasons for FPC 
“substantially the same as the legal analysis presented in the 
February 9 [2012] notice.” 



Summary of FPC 

• FPC provides FAA “by law” imposes important safety 
obligations on all owners of aircraft.  

• Owner must maintain current information about identity and 
whereabouts of actual operators and location and nature of 
operation “on an ongoing basis,” allowing owner to 

– provide operator with safety critical information, and 

– obtain information responsive to FAA inquiries  

• FAA believes such obligations are “not unduly burdensome or 
beyond the capabilities of any owner of a U.S.-registered 
aircraft to meet.” 

 



FPC Changes to Trust Agreements 

• Removal of Trustee by non-citizen Trustor is now prohibited 

• Operating agreements, leases and subleases (transfers of 
operational control) must 

– Be submitted to FAA 

– Require ongoing obligation of operator to provide 
information 

• Compliance with Export Restrictions, FinCEN, OFAC, etc.  

– In the suggested “form” – may not be required 

• Trustee must provide affidavit confirming that there are no 
other documents which affect a relationship under the Trust 
Agreement except those submitted to the FAA. 
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FPC Changes to Trust Agreements 

• The Trustee should “normally” be able to provide the following information 
if requested by the FAA: 

– within two business days: 

• identity of person normally operating or managing the operations of 
the aircraft; 

• where that person currently resides or has its principal place of 
business; 

• location of maintenance and other aircraft records; and 

• where the aircraft is normally based and operated. 

– within five business days, more detailed information, including: 

• specific information about operator, crew, and aircraft operations on 
specific dates; 

• maintenance and other aircraft records; and 

• current airworthiness status of the aircraft 

 



FPC Changes to Trust Agreements 

• In emergency situations, the FAA may request a trustee to 
provide information more quickly than the timelines noted 
above.  

• Timelines (two and five days) are guidelines 

– FAA believes timelines are reasonable and attainable goals 

– If Trustee cannot meet the guidelines, it should be in 
communication with FAA 

– If Trustee unable to provide much or all of requested 
information, or not diligently attempt to provide in a timely 
manner, “facts and circumstances may dictate further 
action by the FAA.” 

 



FPC Changes to Trust Agreements 

• Trustee Removal 

– Trustee may be removed by a US citizen trustor any time 

– Trustee may not be removed by a non-US citizen 

trustor whether with or without cause 

• Definitions of Lease and Operating Agreement changed to 
distinguish the two 

• Section 3.01 of form NCT-  

– The “for cause” removal provisions remained, while 

expanding what “for cause” does NOT mean 

– Why did the FAA want this clarified? 

 
 

 

 



FPC Changes to Trust Agreements 

• 4.01(h) – Notify the FAA if Trustee resigns or is removed 

• 4.01(i) – Allow inspection of the aircraft by FAA if needed 

• Section 4.04 – Trustor’s duties 

– Trustor must help the Trustee in gathering the information 
requested by FAA. 

• Section 9 – Certain Limitations (for Non-Citizen Trusts) 

– Clean up of boilerplate FAA language 

– 9.03 – Priority – essentially Section 9 is supreme to any 
conflicting section of the agreement. 

 
 

 

 



Dealing with Trustee Removal 

• Practical and Efficient solution: Trust Termination 

– Be sure that option is included in the Trust Agreement 

• Impracticable solution: Transferring the trustor’s ability to 
remove the OT to a neutral US citizen 

– Voting Powers Trusts (yes) 

– Outright assignment of right to neutral third party (maybe) 

– Must demonstrate “Cause” 

• e.g., gross negligence or willful misconduct 

• More than a mere disagreement or refusal to follow 
trustor’s instructions 



Implementing the FPC 
• ACC opinions  

– All trust agreements reviewed by the ACC and may require 
an opinion 

• ACC has been looking more closely at some trusts and 
supporting documents  

• Must submit documents “legally affecting a relationship under 
the trust.”  What are these? 

– Must submit operating agreement between trustee and 
trustor or explain why there is no operating agreement 

• ACC will review documents for “control issues” 

– Still something of a mystery  

 
 

September 2013 



Implementing the FPC 
• How do you “submit” operating agreement or lease to FAA 

– Truth in leasing filing is not sufficient; but operating 
agreements are subject to truth in leasing if applicable 

– Must file operating agreement for recordation or file with 
NCT:  

• FAA will maintain OP Agreement in trust files, or 

• Request that FAA return the OP Agreement 

– If recorded by FAA, will need termination 

– If placed in trust file, will need termination or self-executing 
(termination) language in operating agreement or both 

 
 

 

 



Implementing the FPC 
• Existing NCT with aircraft registered before 9/16/2013 AND no 

changes to trust on or after 9/16/2013 

• Considered grandfathered - FAA will not require FPC 
language 

• What changes to grandfathered NCT requires new FPC 
language? 

– Amendments that don’t change equipment – case by case 

– Assignment to new trustee – under consideration 

– Assignment of beneficial rights – under consideration 

– New equipment added – FPC language required 

– Always better to ask ACC in advance, things change 
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Broader FPC Implications 

• Allocation of risks and responsibilities 

– Between Trustor and Trustee 

– With Lessee/Sublessee/Operator 

• Confidentiality concerns 

• Who maintains information and records 

• Are there Changes from a Lender’s perspective 

• Does FPC potentially impact all owners (not just NCTs)? 

• Is the FAA asking the right questions to the right people? 
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Broader FPC Implications 

• Has the NCT business changed? 

– Changes in procedures / diligence 

– More time/money/paper 

– More resignations (?) 

– Risk analysis and potential liability (?) 

• Is the FAA done with NCTs? 
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Q and A 
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